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The system of common law pleading is one of the by-products of the 
Middle Ages when formal logic was thought to be not only a science, 
but even the Queen of sciences. It is one of the cruelest illusions 
which has ever been fastened on erring human nature that by a 
logical system of paper pleadings, controlled entirely by the parties, 
two adversaries could be brought against their wills to state the exact 
scope of their legal differences——Albert Kocourek. 
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Editorial 


Every person who wants better administration of justice should find matters 
of real interest in this number. Let us consider first Mr. Kocourek’s description 
of the Roman formula procedure. . The fact that only historians and students of 
Roman law have understood this truly amazing procedural system indicates that 
a possible application of it under modern conditions has not occurred to them. Is it 
true that it has no present and practical lesson for our times? 

When Roman Jaw and judicial administration were at their best litigants 
appeared before the praetor who forthwith settled the issues and referred the 
questions of fact to any one of a large number of judices. From that point trial 
proceeded rapidly and in accord with the convenience of the parties, to an automatic 
conclusion. All that is needed for such a system is a judge of high juristic attain- 
ments and triers of fact who are honest and capable. Any convenient place may 
serve as a courtroom and there may be a hundred trials in progress on a single day. 





We have the jurists and the bar can easily supply the referees to fill the role 
taken by the Roman judices. But our jury system, firmly imbedded in constitutions, 
stands in the way of a substitution of this superior method of adjudicating. Is then 
the Roman plan merely an interesting historical example? We think it is far 
more than that. 

Readers of this JouRNAL will recall the valuable article on Voluntary Tribunals, 
by Mr. Perey Werner of the St. Louis bar, in Vol. III, no. 4. In substance the 
author pleads for the submission of all civil causes for trial before members of 
the bar under the arbitration law. The only serious obstacle to the adoption of 
this practice, aside from mere habit, is again the right to demand a jury, so often 
availed of by the defendant who has no substantial defense or is merely stalling for 
time. 

It is conceivable that a court which is somewhat in arrears with its calendar, 
as most courts are, might encourage the resort to, mutually chosen arbitrators or 
referees if it should borrow from the Roman formula procedure; the judge would 


then settle the issues and refer the trial to a lawyer or business expert acceptable to 
both parties. 





In Chicago the Association of Commerce has set up an arbitation bureau with 
a capable lawyer as director. He stands ready to act as arbitrator, or, if the parties 
prefer, to submit the names of experts in more than fifty lines of trade. This has 
been ‘worked out under the Illinois arbitration law which provides for a speedy 
application to a court for determination of points of law. 

It is possible that such a center for commercial arbitration, coming in 
contact with parties who seek prompt adjudication, might find the formula or 
referee system ideal. In such case the issues would be cleared of legal questions 
at the outset, leaving to the arbitrator the duty to find what would be equivalent 
to a special verdict. 





In another article we have tried to show how the courts of a state may be 
co-ordinated without amending the constitution. This opens a present and very 
important question. There are a number of states in which the growing demand 
for substantial progress in judicial administration is virtually balked by the difficulty 
of constitutional amendment. In all these states within the next two years there 
should be energetic compaigns for the adoption of acts which will apply as far as 
possible the well tested principles of administrative direction. 

So we recommend to readers the article which sets forth the Massachusetts 
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bill for an advisory judicial council, as drafted by the Judicature Commission, and . 


the Wisconsin law which provides for equalizing and expediting the work of trial 
judges. In these, and the model acts based on them is solid ground for the pro- 
ponents of progress to stand on. A legislative compaign along these lines might 
lead speedily to a great reform. It will at least offer a way to reach the real causes 
for the shortcomings of the average judicial system and tend to free the situation 


from bogus remedies. 





The article by Mr. Justice Grace, explaining the rules which enabled the North 
Dakota Supreme Court to keep fully abreast of its calendar, is one which we are 
pleased to present, with due thanks to the Central Law Journal. The brief of the 
New York City Club’s committee on the subject of the unified court presents the 


arguments in a new and interesting way. 





Co-ordination of the Bar 


The efforts last year to increase the 
membership of the American Bar Associa- 
tion met with success. It was announced 
at the Cincinnati meeting that the Asso- 
ciation had about reached the 16,000 
mark, a growth of about thirty-five per 
cent during the preceding year. 

President Severance, speaking recently 
at a meeting of the Chicago Bar Associa- 
tion, commented on these figures. Like 
others, he was inclined to give a good deal 
of credit to the Journal of the American 
Bar Association, which has come to oc- 
cupy a most important role in the profes- 
sion and has fulfilled the hopes of its spon- 
sors. At the same time much credit must 
be given to the committees in the various 
districts for faithful work. It takes con- 
siderable effort to overcome the inertia of 
men so naturally independent as lawyers. 
But the percentage of lapses in member- 
ship is virtually confined to deaths, new 
members finding the activities of the or- 
ganization useful beyond their expecta- 
tions. 

There is still room for expansion and 
President Severance evidently loses no 
opportunity to preach the gospel. He 
commented on the fact that the Chicago 
Bar Association alone has more than one- 
fourth of the membership of the national 
body. There are a large number of law- 
yers who recognize their opportunities and 
responsibilities sufficiently to become 
members of either their local or their state 
associations, or both, but who have not 
yet joined the American Bar Association. 
.There is naturally a presumption that 


they would make worthy members, and no 
doubt that they would benefit by joining 
and add ‘to the strength of the Associa- 
tion. : 

But the most interesting phase of the 
President’s statement was on the subject 
of co-ordination of bar associations. He 
declared that he looked forward to the 
time when membership in a local bar asso- 
ciation would imply membership also 
in the state association and in the 
national association. He referred to 
the frequent failure of the organ- 
ized profession to make its influence 
felt in matters of public concern. The 
cure for this is not merely larger mem- 
berships in all three ranks of association, 
but also a co-ordination so that all will 
contribute to the power of the bar as a 
national force. 

This idea is by no means new. The 
assumption by the American Bar Associa- 
tion of a wide range of public duties in re- 
cent years has made it inevitably the voice 
of the entire profession and not merely a 
social body composed of a few of the lead- 
ing practitioners. In the public mind 
the American Bar Association is the pro- 
fession. The conscious imitation of its 
methods by state associations has resulted 
in remarkable unity of form and method 
throughout the country. A closer co-ordi- 
nation is inevitable. The situation calls 
for a study of plans. The broad view 
taken by the president of the American 
Bar Association, and his frank expression 
of opinions, foreshadows a movement 
which contains the greatest possibilities 
for the advancement of the profession and 
the discharge of its public responsibilities. 














Speedy Justice in Ancient Rome 


Formula System of Administering Justice in Civil Cases Has Never 
Been Equalled for Simplicity, Economy, and Expedition 


By Albert Kocourek* 


During a period of several hundred 
years Rome was able to administer civil 
justice successfully with only two judicial 
magistrates. For more than one hundred 
years there was only one civil magistrate. 
There was no method of appeal in the 
modern sense. There were no written 
pleadings. There was no executive proc- 
ess to bring a defendant before the 
praetor or to enforce judgments. There 
were no clogged trial calendars, although 
there were only about fifty days in the 
year when judicial business could be 
transacted before the praetor. Nor is this 
all. Not only did two judicial magis- 
trates administer the greater part of civil 
justice, but these magistrates were the 
principal official sources of law-making. 

At the outset it must be emphasized 
that we are not dealing here with “judicia 
rusticorum” ; we are not speaking now of 
a system of primitive justice administered 
by a cadi. The period in question was 
that when Rome was extending its politi- 
cal and military sovereignty to the out- 
posts of civilization over a population of 
fifty million persons. It was the period 
when Rome was laying the foundations 
not only of a world-state maintained by 
the “pilum,” but of a spiritual sovereignty 
which today dominates half of the civi- 
lized globe. 

The substantive law of Rome has been 
favorably known, by repute, if not by di- 
rect acquaintance, to English and Ameri- 
can lawyers of every generation, as a sys- 
tem of rights showing a high order of 
technical development. It is widely be- 
lieved that a great deal of the content of 
Anglo-American law was derived by di- 
rect and indirect reception, often un- 
acknowledged, from Roman sources. 
Roman law has always been the favorite 


*Member of the Chicago Bar; Professor of Law 
in Northwestern University. 
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basis of comparison with our own, as may 
be seen in hundreds of decisions entombed 
in English and American reports. Mod- 
ern developments of Roman law or origi- 
nal constructions in legal technic on the 
European continent are rarely considered. 
The Roman law of procedure, however, 
notwithstanding its intrinsic interest and 
its importance for an understanding of 
some of the historical origins of English 
procedure, is generally ignored or re- 
ceives scant attention. . 
How can we account for a system of 
procedure of such simple outlines as not 
to include the apparatus of executive 
process, paper pleadings, records, a hier- 
archy of judges, and a system of appeals, 
in a body of law functioning in an im- 
perial capital and regulating the legal re- 
lations of a people in a condition of civi- 
lization? Perhaps, it may be suggested, 
the Romans practiced the doubtful virtue 
of non-resistance when legal relations be- 
came discordant. Perhaps, even, the 
concordance in legal relations which the 
law prescribes was so highly reverenced 
in the practical philosophy of the “bonus 
ac diligens paterfamilias,” that one or two 
judicial magistrates would suffice for the 
meting out of justice and yet allow ample 
leisure for the praetor to build up a body 
of law which would live beyond twenty 
centuries. If we did not have in mind 
Buckle’s assertion of the “stationary as- 
pect of moral truths” to guide us, our 
practical intuition would put aside such 
conjectures as highly improbable. 
Nothing is definitely known of the vol- 
ume of litigation in Rome but as war 
without the state is only the social coun- 
terpart of individual discord within the 
state, we may assume with confidence that 
the war-like history of Rome reflected the 
national spirit. The Roman citizen was 
not a pillar saint. He was as ready to 
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vindicate a private discord as was the 
Roman state to hurl its legions against 
the external enemy. Abundant evidence 
of a considerable volume of litigation is 
furnished by the sources. The very ex- 
istence of a legal rule is itself the mani- 
festation of legal discord. Historically, a 
tule always follows a precedent contro- 
versy. That a body of “themistes” or 
dooms is ready fashioned awaiting appli- 
cation in a world of sin is an ancient theo- 
logical fiction. The controversy came first 
and then the decision was made which 
was later conceptually polished up into 
the shape of a rule. The elaborate body 
of legal rules disclosed in the ante-Justi- 
nian sources, many of them as applicable 
to the legal transactions of today as to 
the peasant life on the Tiber twenty-five 
hundred years ago, leaves no doubt that 
the extraordinary simplicity of the Roman 
legal establishment can not be accounted 
for by any theory which allies itself with 
benevolence of character or a resignation 
of life. The clear evidence is all the 
other way. 

But, surely, it may be opposed, if what 
is implied is accepted, that the “civis 
Romanus” put an extreme emphasis on 
human causation and exaggerated the 
function of freedom of will so that every 
collision of interest produced a legal reac- 
tion (and that precisely is the spirit of 
Roman law), the picture foreshown is 
overdrawn. Without delaying over ques- 
tions of probability or improbability, 
since, after all, the essential facts are be- 
yond debate, the explanation may at once 
be advanced. The explanation of Rome’s 
simple judicial establishment and the cel- 
erity of its administration of justice rests 
on two grounds: (1) the “formula” pro- 
cedure for framing issues, and (2) the 
method of trial. 

While much of the detail of Roman 
procedure remains conjectural in the 


light of modern research, the method of 
initiating and disposing of a Roman civil 
lawsuit may be roughly illustrated by a 
hypothetical case, in the period of proce- 
dure here under discussion. 

Let us suppose that Aulus Agerius and 
each possesses a 


Numerius Negidius 
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“fundus Italicus” and that these farms 
are adjoining tracts. Let us suppose 
A. A. asserts a power of conducting water 
over the “fundus” of N. N. as a “prae- 
dium serviens” and that N. N. denies the 
power and has interfered with its exer- 
cise. 

A. A. summons N. N. to appear before 
the praetor. This summons is oral. N. N. 
is obliged to obey the summons. If he re- 
fuses, according to a provision of the 
Twelve Tables, A. A. can resort to self- 
help to bring N. N. to court by force. The 
parties now come to the Forum and ap- 
pear before the praetor, the highest judi- 
cial magistrate of the state. The praetor, 
clad in a purple robe, is seated on a curule 
chair surrounded by his consilium and is 
attended by a guard of lictors. 

The plaintiff or his patronus states the 
grievance in a few words. On the facts 
he may suggest that he is entitled to an 
“actio confessoria in rem” which seems 
to be the remedy posted on the praetor’s 
album. The praetor now calls on the de- 
fendant to state his defense. We may 
represent the rest by an imaginary trans- 
script of the proceedings. 


N. N.: The plaintiff is not entitled to an 
“actio confessoria.” The alleged servitude 
was acquired by a pact. It is not quiritary 
ownership. 

Praetor: That is immaterial. I have 
often ruled that ownership “in bonis” is a 
substitute for “dominion ex jure Quiritium.” 
I so rule here by analogy. The plaintiff may 
have the “actio Publiciana.” Have you any 
other defense? 

N. N.: The pact was made with Publius 
Maevius who mancipated to Aulus Agerius. 
Publius Maevius has suffered “capitis die- 
minutio.” 

Praetor: The claim here is of a “prae- 
dium rusticum.” The point is overruled. 
Is there any other defense? 


N. N.: I deny any interference with the 
servitus. 
Praetor: Since the title to the servitus 


is not disputed, let an “interdictum de aqua” 
issue and let the question of damages be re- 
ferred to Sextus Aemilianus. 


A written formula is now drawn up and 
the parties seek out Sextus Aemilianus at 
the Forum. They explain the case to him 
informally and the plaintiff delivers the 
formula. The referee sets a time for 
hearing and the case is quickly heard. 
The referee makes a verbal award and 
that ends the case. It was a law of the 
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Twelve Tables that issues must be joined 
before midday and the trial finished be- 
fore sunset. This rule survived at least 
in letter as late as Cicero’s time. 

The character of the formula may best 
be shown by setting out an example given 
by Gaius. 


“Let Titius be judge. If it appears that 
Aulus Agerius deposited a silver table with 
Numerius Negidius and that by the fraud of 
Numerius Negidius it has not been restored 
to Aulus Agerius, then condemn Numerius 
Negidius to pay Aulus Agerius the value; 
if it be not shown, let him be absolved.” 


The formula was flexible enough to pro- 
tect any claim recognized by law or to in- 
clude any special defense. When a novel 
situation arose not covered by the forms 
already posted, the praetor invented a new 
form to fit the case. 

In the controversy illustrated by the 
foregoing colloquy, the issue would be for- 
mulated within a few minutes and the 
whole dispute in a normal case would be 
brought to issue in less time than a para- 
graph of a common law declaration or a 
bill in equity could be drafted. For the 
purposes of the administration of justice, 
the praetor’s chief function lay in his 
power to formulate the issue. He was not 
a mere umpire, not a dignified spectator 
officiating in a contest of subtlety and 
evasion, but a legal surgeon of exalted 
rank actively interested in a just and 
speedy legal operation. The pith of the 
whole matter lies in that. The case illus- 
trated would consume from three months 
to a year before it would be ready for a 
reference, in a modern court of chancery, 
and not improbably another year before 
final decree and the first steps of appeal. 
At Rome, the highest judicial officer of 
the state functioned at the most critical 
and important stage of a legal “controversy 
—the definition of the issues. The prae- 
tor was the chief diagnostician of legal 
discord. The success of the operation, if 
one was needed, could well be left to 
trained experts, as was done at Rome, but 
it was of fundamental importance that the 
nature of this operation should first be 
determined by competent authority. 
There is much less danger of sewing up a 
hack saw in the abdominal walls of an 
etherized patient than of cutting out an 
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appendix when only a second molar needs 
extraction. It is not otherwise, we think, 
in legal pathology. 

The system of common law pleading is 
one of the by-products of the Middle Ages 
when formal logic was thought to be not 
only a science but even the Queen of 
Sciences. Jt is one of the cruelest illu- 
stons which has ever been fastened on 
erring human nature that by a logical 
system of paper pleadings, controlled en- 
tirely by the parties, two adversaries could 
be brought against their will to state the 
exact scope of their legal differences. 
There was perhaps a time when, as in 
England, with a strong and centralized 
bench surrounded by a responsible bar, 
the system of special pleading attained a 
moderate success. It may also be admit- 
ted that in a limited field dealing espe- 
cially with bonds, bills and notes, and 
other instruments, the ideal of special 
pleading, of arriving by a process of elimi- 
nation at a single point of controversy, is 
often realized. But it is a naive thought, 
where the litigant is actuated by the pru- 
dent motive of claiming everything and 
admitting nothing, that his self interest 
can be modified by a magical ceremony of 
exchanges of pieces of paper, whether that 
ceremony be called common law pleading 
or code pleading. The problem of ad- 
ministration of justice would be left in a 
neutral position if we might rest with the 
statement that an adversarial framing of 
issues is a mere failure under modern 
conditions. The system is more than a 
failure. It not only does not accomplish 
its intended purpose, but it creates an 
artificial discord which distracts atten- 
tion from the living reality, the real con- 
troversy. The result is that a large por- 
tion of the actual time spent by courts and 
attorneys in the administration of justice 
is devoted not to the antecedent facts of 
the controversy but to a trial of the rec- 
ord. The whole procedural establishment 
needs overhauling from top to bottom, but 
in no feature more than in the system of 
pleading. 

Another important function of the 
praetor may be pointed out—he was a 
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chief judicial superintendent. The prae- 
tor enrolled the names of the judges who 
actually tried a large bulk of all civil 
cases. The judex was a man of senatorial 
or equestrian rank, but not an official 
magistrate; he might even not be a law- 
yer. In the time of Augustus the num- 
ber of judices inscribed on the praetor’s 
album was said to be four thousand. 

It is plain why a Roman need not com- 
plain of delays in the administration of 
justice in the formula period of Roman 
procedure. There was no waste of time 
in the framing of the legal conditions un- 
der which cases were to be tried. Many 
claims presented for action were summa- 
rily denied as being legally insufficient. In 
other cases, no doubt, the praetor medi- 
ated as a court of conciliation. Where an 
action lay the fact was ascertained in a 
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few minutes and the case was immedi- 
ately ready for hearing upon the delivery 
of a formula of action. Since there were 
hundreds of competent referees always 
available, there could be no such thing as 
parties and witnesses dancing attendance 
at the door of a court-room for days and 
even weeks awaiting their turn on the call 
of the calendar. 

It is not the object of this discussion to 
advocate the creation of a bench of prae- 
torian judges of the rank and experience 
of our supreme court judges, in the vari- 
ous states, supported by a list of referee 
judges adequate to the demands of litiga- 
tion, but it is perfectly evident that many 
of the ills of the administration of justice 
are tolerated evils only and not necessary 
ones. 

—Albert Kocourek. 





Efficiency Pays Dividends 


In an article on the Detroit criminal 
court published in the Journat (April, 
1921) it was said that Detroit citizens 
would save $1,500,000 during the current 
year in automobile insurance, owing to a 
’ reduction in rates made possible through 
better administration of traffic rules and 
criminal law. 

More exact figures on this matter are 
now available through James K. Nichols, 
of the firm of Routier & Nichols, 1302 
Real Estate Exchange Building, Detroit, 
who is attorney for the largest liability- 
accident insurance company doing busi- 
ness in that city. 

It appears that the traffic branch of the 
Detroit court has been as successful in its 
field as the court has been in the field 
of crimes of violence, as related in the of- 
ficial report published in the JouRNAL 
for October. Other cities have specialized 
traffic courts, but Detroit, by virtue of the 
administrative feature of its new court 
and the excellent judges which were ob- 
tainable for this court, has been able to 
maintain a steady, consistent drive for law 
enforcement, with full co-operation on the 


part of the police, and has proved that the 
best that the other cities can do is very 
bad by comparison. Consider the facts 
submitted by Mr. Nichols: 

October 13, 1921. 
Honorable Pliny W. Marsh, 
Judge of Recorder’s Court, 
Detroit, Mich. 
Dear Judge: 

It was about a year ago that I had a 
conference with you in reference to the 
traffic situation and to the number of acci- 
dents that were arising due to our treffic 
laws in the handling ef our traffic in the 
city,of Detroit. You doubtless will re- 
member at that time we talked over the 
development of a traffic court and the 
stringent enforcement of traffic laws. Due 
to the plan as outlined by the Polize De- 
partment co-operating with the court, as 
carried out by your organization, it gives 
me great pleasure to report today the fol- 
lowing figures which I have received from 
the home office of one of my insurance 
company clients: 

I find that in the Automobile Depart- 
ment in the City of Detroit the loss ratio 
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upon liability which arises from injury to 
persons solely has decreased from 42 per 
cent in the year of 1920 to 17 per cent in 
the year of 1921, and that the total loss 
rate for the year of 1921 on all coverage 
upon automobiles has decreased from 63 
to 33 per cent. 

I also find that in the cities of St. Louis, 
Chicago, Cleveland, Cincinnati, Grand 
Rapids, Indianapolis and Columbus, which 
cities represent our middle west sec- 
tion, the loss rate runs from 33 1-3 to 
92 per cent. That Detroit loss rate was 
the lowest and that Grand Rapids is the 
next lowest, with 45 per cent. That Cleve- 
land, a city of practically the same popu- 
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lation as our own city, shows a loss rate 
of 92 per cent. 

I am writing you this letter in accord- 
ance with my agreement of a year ago in 
order that you may feel that through your 
efforts either directly or indirectly and 
through the able efforts of John Faust, 
your successor, results have been obtained. 
I, therefore, take this opportunity of con- 
gratulating you, my dear judge, and 
thanking you for the future co-operation 
that we expect from you along these lines. 

Yours very truly, 
Rovutier & NicHoLs, 
By 
(Signed) James K. NicHots. 





How Courts May Be Co-ordinated 


Massachusetts and Wisconsin Plans Point the Way to Great Reform 
Which May Be Attained Without Amending Constitution 


The one big step in court reform today 
is organizing the judiciary for efficiency. 
The instances of efficiency organization, 
scattered and incomplete as they are, 
prove incontestably that judges are easily 
capable of far better results when they are 
provided with simple administrative direc- 
tion. 

There is no dispute, and there can be 
none, with the demand for figures on judi- 
cial business. In the almost total lack of 
judicial statistics the courts of this coun- 
try, true to pioneer standards, are far be- 
hind the courts of all other countries. 
The extreme decentralization of our judi- 
cial systems also contributes largely to 
waste of judicial power, to lack of stand- 
ardized methods, and to inability of indi- 
vidual judges to meet insistent needs. 
Wherever judges are required to meet to- 
gether and consider their administrative 
problems there arises an esprit de corps 
and a sense of responsibility. Such judges 
tend inevitably to become less parochial. © 

All plans for unifying the courts and 
co-ordinating the work of judges look to 
higher efficiency through existing agencies 
and procedure; they all embody the re- 


quirements for statistics and meetings of 
judges. Wherever constitutional change 
on any large scale is projected the prin- 
ciples of the unified court are proffered as 
embodying the correct and accepted prin- 
ciples of reform. The time will undoubt- 
edly come when in some state there will 
be substantial adoption of these principles. 

Meanwhile the concurrent principle of 
having procedure controlled by the 
judges, rather than by the legislators, in 
order that procedure may be expertly de- 
veloped and judges may possess the power 
which they must possess if they are to be 
held accountable for the due administra- 
tion of justice, is making more rapid 
progress, owing to the fact that the rule- 
making power may be conferred without 
constitutional amendment. 

The progress of the rules of court idea, 
for the accomplishment of procedural 
reform, as occasionally stated in this 
JOURNAL, is in some danger because of its 
tendency to precede unification. An unor- 
ganized judiciary is not ideally equipped 
to exercise the rule-making function. Su- 
preme courts are trusted but they are al- 
ready too busy with an entirely different 
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responsibility to be considered the ideal 
repositories of this power. 

The situation being what it is it is 
timely to consider what steps may be 
taken pending constitutional change, to 
accomplish as much as may be of unified 
administration. Two important proposals 
deserve consideration. 

The one which will be taken up first is 
the proposal for a council of judges of 
purely advisory powers to receive reports, 
record statistical data, and make recom- 
mendations concerning improved adminis- 
tration. This may be called the Massa- 
chusetts idea, since it originated in that 
state. 

The second proposal is concerned 
wholly with the co-ordination of the work 
of the nisi prius bench. This is, indeed, 
not merely a proposal, but an actual rec- 
ord of successful accomplishment under 
comparatively recent legislation in the 
state of Wisconsin. 

Having submitted the Massachusetts 
and the Wisconsin ideas, with model acts 
to carry them into effect in the typical 
state, we will offer a more far-reaching 
plan, which embodies both of these ideas 
and includes the rule-making power. It 
will be set forth in a model act which, in 
substance at least, will be found adaptable 
to practically every state, and within the 
scope of legislative powers. Then, if there 
be any reality in the professed desire of 
the American people, and the Bars of the 
several states, to achieve material improve- 
ment in the administration of justice. 
there should be in coming legislative ses- 
sions serious efforts to pass such measures 
as these, which will direct public attention 
to opportunity for genuine advance. 

The Advisory Judicial Council 

The entire Massachusetts judicial sys- 
tem was thoroughly investigated by the 
Judicature Commission created under an 
act of the legislature in 1919. A partial 
report was submitted in 1920 and a final 
report, comprising 168 pages, in January, 
1921. The Commission drafted and 
recommended a number of bills, one of 
the first to be enacted being the bill which 
gave that state the first state-wide small 
claims procedure. (Journal A. J. &., 
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Vol. IV, No. 2.) The most important, 
probably, was the bill to create an advisory 
judicial council, the text of which appears 
below. 

The Judicature Commission reported 
adversely on the proposal to confer full 
rule-making powers, but advisory powers 
could be presumed to be sufficient to bring 
about a satisfactory co-ordination of the 
work of the several judges and courts. It 
appears to be a valid presumption that a 
council of judges in possession of all the 
facts concerning the state of dockets 
would be successful in effecting adminis- 
trative control through recommendations. 
Judges would rarely, if ever, refuse to act 
upon such recommendations. 

It will be seen that the proposed council 
is virtually a permanent judicature com- 
mission with somewhat extended powers 
and responsibilities. Massachusetts has 
had such commissions a number of times, 
relying upon them largely for expert in- 
vestigation and careful amendment of the 
judiciary and practice laws, rather than 
upon the sporadic work of legislative com- 
mittees. 

The bill does not provide for meetings 
of judges owing to the fact that the Su- 
perior court judges of the state constitute 
a unified bench and have for a long time 
held annual meetings. Here is the pro- 
posed law, which was supported by the 
Massachusetts State Bar Association be- 
fore the 1921 legislature and will be again 
introduced next year: 


An Act to Provide for a Judicial Council 


Sec. 7. There shall be a judicial council 
of not less than five and not more than nine 
members for the continuous study of the 
organization, rules and methods of proce- 
dure and practice of the judicial system of 
the commonwealth, the work accomplished, 
and the results produced by that system 
and its various parts. 

This council shall be composed of the 
chief justice of the supreme judicial court 
or some other member or former member 
of that court assigned by him; the chief 
justice of the superior court or some other 
member or former member of that court as- 
signed by him; one other judge from any 
court of the commonwealth, and two mem- 
bers of the bar, to be selected and assigned 
to this work by the chief justice of the su- 
preme judicial court. The chief justice of 
the supreme judicial court may, in his dis- 
cretion, appoint two or four additional mem- 
bers of the council, but, in case of such ad- 
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ditional appointments, they shall be made 
equally from the bench and from the bar. 
The assignment shall be for such periods as 
the assigning power shall determine. 

Sec. 2. The council shall report annually 
to the governor upon the work of the vari- 
ous branches of the judicial system. The 
council may also from time to time submit 
such suggestions as it may deem advisable 
for the consideration of the justices of the 
various courts in regard to rules of practice 
and procedure. 

The clerks of the various courts and other 
officials shall make to the council such re- 
ports on such matters and in such form 
periodically or from time to time as the 
council may prescribe. 

Sec. 3. The council may give public hear- 
ings and shall have power to administer 
oaths and to require the attendance of wit- 
nesses and the production of books and 
documents. A witness who gives false tes- 
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timony, or fails to appear when duly sum- 
moned, shall be subject to the same penal- 
ties to which a witness before a court is 
subject. 

Sec. 4. No member of said council shall 
receive any compensation for his services, 
but the council and the several members 
thereof shall be allowed from the state 
treasury such expenses for clerical and 
other services, travel and incidentals as 
the governor and council may approve. 
There shall be an executive secretary of 
the judicial council who shall serve during 
its pleasure and who shall receive a salary, 
the amount of which shall be determined by 
the judicial council from time to time sub- 


ject to the approval of the governor and 
council. ; 


The following draft act is intended to 
adapt the foregoing bill to the situation 
in the typical state: 





Judicial Council Act 
An Act to Establish an Advisory Council of Judges’ 


Be it enacted etc.” 


Section 1. Judicial Council Established.] A judicial coun- 








cil is hereby established for the continuous study of the judicial 
department of the state, its organization, its rules of pleading 
and practice, the work accomplished and the results produced in 
the various courts and offices thereof. 
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Sec. 2. Selection of Members.] The chief justice of the su- 
preme court shall be the chairman of the judicial council and 
shall appoint thereto one associate justice of the supreme court, 
two judges of the circuit court, and one judge of any other 
court of record, to serve for terms of not less than one year and 
until he shall appoint their successors. The chief justice shall 
have power to invite the president of the State Bar 
Association and the president of the . . State’s Attorneys’ 
Association, or other members of the bar to attend the meetings 
of the council and advise it in the performance of its duties. 


This section includes ez officio the presidents of the State Bar Associa- 
tion and the State’s Attorneys’ Association (assuming that the latter 
exists) in order to facilitate an exchange of opinion between members of the 
council and the bar, and also to dignify the bar organizations. The ex officio 
members of the council are given no vote because in some states this would 
contravene the constitution by creating a special franchise. 
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Sec. 3. Reports from Courts.| The various courts, includ- 
2 ing all courts not of record, shall transmit to the council re- 


1. This title may need to be expanded to conform to the custom in certain states. 
2. The appropriate enacting clause should be employed in each state. 
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3 ports on such matters, in such form and at such times, as the 
4 council may prescribe. 


Courts not of record are included because the Council, if it has time 

' and energy to devote to the work, could accomplish a great deal through 

supervision of justices of the peace. The section appears to be sufficiently 

flexible to permit the council to ignore the justices’ courts, or to include 
them if it should so determine. 


Sec. 4. Annual Report to Governor.| The council shall re- 
2 pert annually to the governor on the work of the various 
3 branches of the judicial system. The council may also from 
4 time to time submit such suggestions as it may deem advisable 
5 for the consideration of the justices and judges of the various 
6 courts in respect to the rules of procedure and the conduct of the 
7 business of the courts. 


The requirement of an annual report permits the council to fill a 
universal need by compiling the data obtainable under section 3 and pub- 
lishing it for the benefit of the governor, the legislature and the public. 
The provision for submitting suggestions to judges permits of a general 
supervision looking toward uniform and improved methods of administra- 
tion and the correction of many petty defects which can never be corrected 
except through expert and responsible supervision. The willing co-operation 
of all judges may be presumed in carrying out all sensible suggestions, and 
it may likewise be presumed that the council will act with good sense in 
making suggestions. 


Sec. 5. Meetings of Judges.| The council shall fix a time 
2 and place each year for a meeting of all the judges of courts of 
3 record in this state. At such meetings the judges shall receive 
4 and consider all recommendations and complaints submitted to 
5 them concerning the business of the courts and their officers and 
6 the operation of the rules, and shall take such steps provided by 
7 law as they may deem necessary and proper with respect 
8 thereto. The council shall, in its discretion, publish all or part 
9 of the proceedings of such meetings. 


It would be difficult to exaggerate the value of meetings of judges. 
Judges need to beroine better acquainted throughout the state. These 
meetings will permit of dealing with many problems; they will cultivate 
a needed esprit de corps; they will emphasize the fact that judges are 
state officers charged generally with the administration of justice; and 
they will enable the council to obtain the views of the judges thus formally 
expressed. 


Sec. 6. Attendance of Witnesses.| The council may hold 
2 public meetings and have power to administer oaths and to re- 
3 quire the attendance of witnesses and the production of books 
4 and documents.’ A witness who testifies falsely or fails to ap- 
5 pear when duly summoned shall be subject to the same orders 
6 and penalties to which a witness before a court is subject. 


Probably section 6 would not be employed in the ordinary work of 
the council but occasions might arise when it would be necessary. 
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Sec. 7. Compelling Attendance.|] Any circuit court judge 
of this state, either in term time or vacation, upon application, 
may, in his discretion, compel the attendance of witnesses, the 
production of books and documents, and the giving of testimony 
before the council, by an attachment for contempt or otherwise, 


in the same manner as production of evidence may be compelled 
before such circuit court. 
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Sec. 8. Secretary to the Council.] There shall be an execu- 
tive secretary of the judicial council to be appointed by the coun- 
cil, who shall serve during its pleasure and shall receive a salary 
to be determined by the council. 
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Sec. 9. Expenses of Council.] No member of the council 
shall receive compensation for his services as such, but the coun- 
cil and its several members shall be allowed from the state treas- 
ury expenses for clerical and other assistance, travel, printing 


essary traveling expenses of judges attending the annual meet- 








2 
3 
4 
5 and other necessities incurred in pursuance of this act. The nec- 
5 
6 


ing shall be paid from the state treasury. 


Equalizing Trial Work 

In the Journat, Vol. IV, No. 4, will 
be found an account of the Wisconsin 
Board of Circuit Judges by Judge Ches- 
ter A. Fowler, who has been chairman of 
the Board since its inception in 1913. The 
Wisconsin plan has an interesting history. 
It was not until 1917, when two succeed- 
ing legislatures had added to the original 
act, that the plan was completed. This 
would indicate that there was opposition 
to the idea on the part of judges. At 
first the proposal that a judge should de- 
vote part of his time to assisting another 
judge who had more work than he could 
properly attend to had to be introduced 
very gently. Probably the meetings had 
more to do with the eventual success of 
the plan than anything else. Gradually 
the judges assumed their state-wide re- 
sponsibility and came to take pride in co- 
operative work calculated to reflect credit 
on the entire bench. At the same time 
credit is due the chairman for his tact 
in making the needed service as easy as 
possible and for setting a good example 
by doing more work in other circuits than 
he asked any judge to do. 

The meetings soon resolved themselves 
into sessions devoted to study of the needs 
of the circuit courts in respect to pro- 
cedure and methods of administration. 


Committees reported bills, which, on ap- 
proval, were introduced in legislature. 
The published reports of these meetings 
prove easily the fine spirit which animates 
the entire bench. 


~ First we will submit the text of the 
Wisconsin law as it now stands. 


Board of Circuit Judges—Wisconsin 


Sec. 13.08. (1) The several circuit judges 
of the state and the judges of any courts 
having unlimited jurisdiction concurrent 
with the circuit courts either in civil or 
criminal matters, shall constitute a board 
known as the “Board of Circuit Judges.” 
They shall meet at least once in each year 
at such time and place as they shall deter- 
mine. They shall make such rules and regu- 
lations as they shall deem advisable, not 
inconsistent with the statutes or the rules 
of practice adopted by the justices of the 
supreme court, to promote the due and 
prompt administration of the judicial busi- 
ness of their respective courts. Said board 
shall elect a chairman whose duty it shall 
be to expedite and equalize as far as prac- 
ticable the work of the said judges. The 
chairman shall request judges whose calen- 
dars are not congested to assist those judges 
whose calendars are congested. Every cir- 
cuit judge shall report monthly, and every 
clerk and reporter of a circuit court shall 
report when requested, to the chairman 
such information as the latter shall request 
respecting the condition of judicial business 
in the circuits of such circuit judges. The 
chairman shall perform such other duties 
as the board shall prescribe. 

(2) If said board shall determine that it 
is necessary to secure the services of a sec- 
retary, they shall have power to employ 
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such secretary and fix his salary as pro- 
vided in Sec. 20.67. 


* * * 


Sec. 113.138. (1) Any circuit judge may 
hold court and perform any judicial act in 
any judicial circuit of the state other than 
the one for which he was elected or ap- 
pointed, upon the request of the judge of 
such other circuit, or of the chairman of the 
board of circuit judges; and it shall be the 
duty of any circuit judge to comply with 
any such request of the chairman unless 
the chairman shall relieve him from per- 
formance after such request is made. 

(2) Terms required by law to be held in 


any circuit at times when there is a va- 
cancy in the office of judge of such circuit 
and at times when such judge on account 
of absence, sickness or disability is unable 
to call in another judge, shall be held by a 
judge or judges designated for that purpose 
by the chairman of the board of circuit 
judges. 

(3) Whenever any judge upon such re- 
quest attends a term out of his circuit to 
assist another judge holding court at such 
term, both he and the other judge may hold 
court and try cases separately at the same 
time and exercise all the powers of a pre- 
siding judge at such term. 


Act to Equalize Trial Work 


An Act to Equalize and Expedite the Work of the Circuit Court 
Judges by the Establishment of a Board of Judges’ 


Be it enacted, etc.” 


Section 1. Board of Circuit Judges Established.] The sev- 


termine. 
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eral circuit court judges of the state and the judges of (here name 
any special courts the judges of which may with advantage inter- 
change with circuit judges) shall constitute a board known as the 
Board of Circuit Judges. They shall meet onthe . . . day 
of June, A. D. 192—, in the senate chamber of the state capitol, 
and thereafter annually at such time and place as they shall de- 
They shall make such rules and regulations as they 
shall deem advisable, not inconsistent with law, to promote the 
due and prompt administration of their respective courts. 


Most states have municipal courts which exercise so much of the juris- 
diction of the circuit court that they should be included. This was done in 
Wisconsin by amendment of the original act. 


Sec. 2. Chairman—Assignment of Judges.| The board of 
circuit judges shall elect from their number a chairman to serve 
for such term as they shall determine. It shall be the duty of 
the chairman to expedite and equalize as far as possible the work 


of the judges. The chairman 


shall request judges whose calen- 


gested and those who are under temporary disability from any 
cause, and to sit and hold court where there may be a vacancy 


2 
3 
4 
5 
: dars are not congested to assist judges whose calendars are con- 
8 
9 


in the office of judge. It shall be the duty of every judge to com- 
10 ply with any such request unless the chairman shall relieve him 


11 from performance after such request is made. 


The chairman 


12 shall perform such other duties as the board may prescribe. 


Sec. 3. Reports.] Every judge who is a member of the 
2 board shall report monthly, and the clerk of every court repre- 
3 sented therein shall report when requested by the chairman, re- 





1. This title may need to be expanded to conform to the custom in certain states. 
2. The appropriate enacting clause should be employed in each state. 
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4 specting the condition of judicial business in his respective 
5 court. 

Sec. 4. Secretary to the Board.] There shall be an executive 
2 secretary of the board to be appointed by the chairman, who shall 
3 serve during his pleasure, and shall receive a salary to be deter- 
4 mined by the board. 


The following alternate section may be preferred: 


Sec. 4. Secretary to the board.] If the board shall determine that it is 
necessary to secure the services of a secretary, they shall have power to em- 
ploy such secretary and fix his salary, which shall be paid from the state 
treasury. 


Sec. 5. Power of Judges to Sit Separately in Same Court. | 

2 Whenever any judge attends a term out of his circuit to assist 

3 another judge holding court at such term, both he and the other 

4 judge may hold court and try cases separately at the same time 
and exercise all the powers of a judge at such term. 


Sec. 6. Expenses.] No member of the board shall receive 
2 compensation for his services as such, but the necessary traveling 
3 expenses of judges attending the annual meeting and expenses 
4 for clerical, printing, travel and other necessities incurred in pur- 
5 suance of this act shall be paid from the state treasury. 


Rule-making Combined With Administration not be repeated here at length. In the 


It would of course be possible to com- 
bine the Massachusetts and Wisconsin 
ideas in a single act, or to adopt both sep- 
arately. In the form in which the com- 
bined proposal is submitted the rule-mak- 
ing power is also conferred, thus making 
a bill which goes about as far in accom- 
plishing the unification of judicial power 
as is permitted under most state constitu- 
tions. Rule-making power has been ex- 
pressly conferred in sweeping terms in 
several instances, and has been success- 
fully exercised for several years in at least 
one state—Colorado. 

As to the choice of the Supreme court 
as the agency for making rules there are 
strong opposing arguments, which need 


model judicature acts of the American 
Judicature Society this power has been 
vested in the judicial council. The fol- 
lowing draft represents a compromise 
which should satisfy both theories, The 
supreme court is given the rule-making 
power, which accords with the legislative 
trend, and the judicial council is permit- 
ted to recommend to the supreme court 
changes in rules. (Sec. 4) If the council, 
representative of all the courts, is better 
qualified to serve as a rule-making body, 
this act will enable it to perform a large 
share of the work under delegation from 
the court, which will sanction such rules 
as it pleases. 


Rule-Making and ‘Administration 


An Act Pertaining to the Making of Rules of Civil Practice and 
Pleading and the Administration of the Courts Through a Coun- 


cil of Judges 


Be it enacted, etc.’ 


Section 1. Rule-Making Power Conferred.| The rules of 
2 civil procedure and practice in civil cases in this state shall be 





1, The appropriate enacting clause should be employed in each state, 
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such rules as may from time to time be adopted by the supreme 
court of this state in the manner appropriate for rules of court; 
provided that ; 


(a) The rules adopted during any biennium prior to the 
meeting of the legislature shall be submitted on behalf 
of the court by the attorney general to the legislature, 
and any rule repealed or amended by the legislature dur- 
ing such session in the usual manner provided for bills 
introduced in the legislature shall thereupon be deemed 
to be repealed or to take effect as amended; and 

(b) The rules so adopted by the supreme court shall not be 
inconsistent with any of the terms of this act; and 

(c) The supreme court may prescribe and employ a method 
for publicly taking the opinion of the inferior courts of 
this state or of the members of the bar or of citizens 
generally, with or without public hearing and argu- 
ment, before proceeding to the adoption or amendment 
of any such rules. 


Sec. 2. Rules to Supersede Conflicting Laws.| When and 
as the rules of civil pleading and practice herein authorized shall 
be promulgated, all laws in conflict therewith shall become of no 
further force and effect. » 


In some states the constitution provides that no act shall embrace 
more than one subject. If this act is deemed objectionable in this respect 
the first two sections should be treated as a separate bill, and both should 
be given appropriate titles. 


‘Sec. 3. Judicial Council Established.] There is hereby estab- 
lished a judicial council, of which the chief justice of the supreme 
court shall be chairman. Within sixty days from the taking ef- 
fect of this act the chief justice shall appoint an associate justice 
of the supreme court and three judges of courts of record to 
serve as members of the judicial council for terms of one year 
and until the chief justice shall appoint their successors. The 
chief justice shall have power to invite the president of the. . . 
State Bar Association, the president of the . . . State’s Attor- 
neys’ Association, or other members of the bar to attend the 
meetings of the council and advise it in the performance of its 
duties. . 


Sec. 4. Annual report—recommendations.| It shall be the duty 
of the judicial council to report annually to the governor upon the 
work of the several courts and branch courts of the state. The 
council may also from time to time report to the supreme court 
concerning the operation of the rules of pleading and practice, 
and may recommend to that court the adoption of rules and 
amendments to simplify procedure and expedite the business of 
the courts. The council may also from time to time submit such 
suggestions as it may, deem advisable for the consideration of the 
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10 judges of the several courts concerning the administration of the 
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rules and the conduct of the business of the courts. 


Sec. 5. Reports by judges.] The judges of all courts, including 
courts not of record, shall report to the chairman of the council 
at such times and in such manner as he shall prescribe respect- 
ing the condition of the judicial business, whether civil or crim- 
inal, in their respective courts. 


The provision for collecting statistics from the criminal courts, coupled 
with the supervisory power of the judicial council, would permit of one of 
the greatest reforms now needed in the judicial department. The lack of 
data and direction are largely responsible for the failure in most states to 
administer criminal law consistently and effectively. It is in this field 
that our defects of organization are most clearly revealed. The state which 
first provides for criminal court statistics and the supervision embodied in 


this act will make progress in curbing crime such as today is hardly dreamed 
of. 


Sec. 6. Meetings of judges. | The council shall fix a time and 
place each year for a meeting of all the judges of courts of rec- 
ord in this state. At such meetings the judges shall receive and 
consider all recommendations and complaints submitted to them 
concerning the business of the courts and their officers and the 
operation of the rules, and shall take such steps provided by law 
as they may deem necessary and proper with respect thereto. 
The council shall, in its discretion, publish all or part of the pro- 
ceedings of such meetings. 


Sec. 7. Production of evidence.]| The council may hold public 
meetings and have power to administer oaths and to require the 
attendance of witnesses and the production of books and doc- 
uments. A witness who testifies falsely, or fails to appear when 
summoned, shall be subject to the same orders and penalties to 
which a witness before a court is subject. 


Sec. 8. Compelling attendance.] Any circuit court judge of this 
state, either in term time or vacation, upon application of the ju- 
dicial council, may, in his discretion, compel the attendance of 
witnesses, the production of books and documents, and the giv- 
ing of testimony before the council, by an attachment for con- 
tempt or otherwise, in the same manner as production of evidence 
may be compelled before such circuit court. 


Sec. 9. Expenses.]| Nomember of the council shall receive 
compensation for his services as such, but the council and its sev- 
eral members shall be allowed from the state treasury expenses 
for clerical and other assistance, travel, printing and other inci- 
dental necessities incurred in pursuance of this act. The necessary 
traveling expenses of judges attending the annual meeting shall 
be paid from the state treasury. 


Sec. 10. Secretary to the council.] There shall be an executive 
secretary of the council to be appointed by the council, who shall 
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3 serve during its pleasure and shall receive a salary to be deter- 
4 mined by the council. wf 4 


Sec. 11. Assignment of judges.| It shall be the duty of the 
2 chairman of the council to expedite the business and equalize as 
3 far as possible the work of judges of courts of record. The chair- 
4 man may assign any judge ofa court of record, with his consent, 
5 to assist any judge whose calendar is congested, or who is under 
6 temporary disability from any cause, and to sit and hold court 
7 where a vacancy in the office of judge may occur. Every judge so 
8 assigned shall have power to sit and exercise all the jurisdiction of 
9 the court to which he is assigned. 

Sec. 12. Power of judges to sit separately in same court. | When- 
2 ever a judge is assigned to assist another judge, both such judges 
3 may hold court and try cases separately at the same time and ex- 





4 ercise all the powers of a judge at such term. 





A Supreme Court Without Delay 


Mr. Justice Grace Explains System Which Has Abolished Delay in 
Supreme Court of the State of North Dakota* 


Mr. W. M. Cain wrote an article for the 
Central Law Journal of May 7th, 1920. 
The Central Law Journal of July 30th, 
1920, contains an elaboration of the sub- 
ject-matter of Mr. Cain’s article, by Mr. 
Justice H. A. Bronson of the Supreme 
Court of North Dakota (of which the 
writer has also the honor of being a mem- 
ber), under the title of “The Law’s De- 
lays In Appellate Procedure.” ? 

In his article Mr. Justice Bronson dem- 
onstrates quite clearly the beneficent re- 
sults which have followed the adoption by 
the Supreme Court of North Dakota of a 
system of procedure for the guidance and 
government of the members of the Court 
in the discharge of their respective duties. 

The result of operating under this pro- 
cedure has been to eliminate delay and to 
bring the work of this Court entirely up, 
so that, at the expiration of each month, 
there remain no undetermined nor unde- 
cided cases. In other words, we have a 





*From Central rem, Journal, Vol. 98, No. 8. 
1 Cent. J. 3 
2, 91 Cent, te 3 8. 


term of court, commencing on the first 
Tuesday of each month, at which all cases 
on the calendar must be argued and sub- 
mitted. . 

For example: fifteen days before the 
first Tuesday of each month all appeals 
then accumulated are placed on the calen- 
dar for argument and decision. The de- 
cisions of the different cases on the calen- 
dar any month are always completed and 
wholly disposed of before the next ensuing 
monthly term. This Court is entirely up 
with its work. It is always waiting for 
work to accumulate. In other words, it is 
always ahead of its work. 

There is no doubt that the law’s delays 
most frequently result in the denial of 
justice. The law’s delays, which could be 


wholly avoided, it is quite safe to say, at 
least double the expense of litigation. We 
have no way of knowing how many mil- 
lions, or hundreds of millions, of dollars, 
are annually expended within the United 
States in litigation, but, unquestionably, 
it isa vast sum. And, doubtless, half this 
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enormous sum could be saved to the liti- 
gants. 

The reason of the results which have 
been obtained, as set forth in Justice 
Bronson’s article, are the rules of proced- 
ure adopted by this Court for its guid- 
ance and government, in the discharge of 
its duties, all of which it was the writer’s 
privilege to originate and to procure to 
be adopted by this Court. 

Is Delay Preventable? 

In order that the bench and bar may 
understand the nature of those rules, we 
will here indicate the substance of them. 
But, before doing so, we wish to observe 
that, at the meeting of almost every State 
Bar Association, or meeting of the Ameri- 
can Bar Association, much has been said 
and much thought has been expended to 
originate or invent some way of curing 
the law’s delays. But nothing has ever 
been done. The question has been held 
one not admitting of solution. As far as 
we are concerned, we are fully convinced 
this is wholly a mistaken conclusion. The 
law’s delays can be wholly eliminated. 
And, if the writer ever has the opportu- 
nity of attending a meeting of the Ameri- 
can Bar Association, he would not hesi- 
tate to state, and to demonstrate, that it 
can be done. The way to eliminate the 
law’s delays is to eliminate them; and the 
principal elements which will assist in the 
elimination are: the adoption by Courts 
of proper rules, relative to the discharge 
of their duties, and the application of sys- 
tematic work thereunder. 

But, to proceed further, when the writer 
became a member of the Supreme Court 
of North Dakota, he found that there 
were 150 cases which were of record in 
this Court, awaiting argument and deci- 
sion; and, of course, thereafter cases con- 
tinued coming at the rate of about 20 to 
25 per month. It, indeed, was a formi- 
dable task to bring all of the work up to 
date; i. ¢., to hear and decide the 150 
accumulated cases and dispose of the new 
ones accumulating each month, as above 
stated. 

Under the procedure then existing, 
which will be shortly explained, it seemed 
impossible to make any progress in bring- 


ing up the work. In fact, after working 
two years exceedingly hard, it became ap- 
parent that the work never could be 
brought up under the then existing mode 
of procedure. 


That procedure was, in short, about as 
follows: 

Assume there were placed on the cal- 
endar at a given term, 40 cases for argu- 
ment and decision, and then, after con- 
clusion thereof, the Chief Justice would 
assign the cases, in equal number, to the 
members of the Court, who were five in 
number. In the course of time each 
Judge would formulate and circulate the 
opinions in all of the cases which were al- 
lotted to him. Then, some day, a confer- 
ence would be called, not because there 
was any rule fixing a day of conference, 
but because some member, or members, of 
the Court would finally conclude there 
should be a conference. In other words, 
it was a conference by accident, rather 
than design. At that time, it was also the 
custom among the Judges, when they had 
written a case, to inquire of the others if 
they agreed or disagreed with it, and if 
they agreed, they would have them sign 
it, or, sometimes, this was done in confer- 
ence. But in any event, at that time an 
opinion had to be disposed of by all five 
Judges, either by signing it, or by a ma- 
jority signing and the remainder by dis- 
senting from it. 

In other words, every Judge had to act 
upon every opinion before it could be filed, 
so that if four Judges signed the opinion, 
and one had not made up his mind, and 
had arrived at no decision, the case was 
held up interminably. Many were thus 
held up for six months, some as long per- 
haps as eight months or a year. 

I preserved a list of one lot of these ac- 
cumulated cases, in which opinions were 
written and circulated, but were not dis- 
posed of for the reason that one or more 
of the Judges had not arrived at a deci- 
sion. It is a list of 73 cases, or matters, 
at one time awaiting final disposition. 
Now, just imagine a Judge endeavoring 
to carry around in his head, from week to 
week and from month to month, 73 law 
suits or matters upon which decisions 
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were required. To cure this evil, the 
writer suggested a rule which, in sub- 
stance, provides, that when an opinion is 
circulated, and at conference is signed by 
three members who agree with it, it is 
then immediately filed with the clerk, and 
if not signed by or dissented from by the 
other two members within ten days, it be- 
comes the decision in the case. 

This rule worked like magic. Within a 
year after its adoption, the 150 cases above 
mentioned had been disposed of, and the 
work of the Court was entirely up. The 
delay in the decision of cases was wholly 
eliminated. Instead of a litigant waiting 
from a year to a year and a half for a de- 
cision, he gets it within thirty days after 
the case is argued in this Court. 

Surely, in the average case, after an 
opinion has been written therein and cir- 
culated, ten days is sufficient time within 
which any Judge should make up his 
mind, either to agree with the opinion 
written or dissent. If a given case is par- 
ticularly complicated, and a Judge desires 
a few days additional, the Court may ex- 
tend the ten-day period, but no Judge so 
far has found any need of applying for 
additional time. 

_ Another rule which greatly assisted in 
bringing up the work, was one providing 
for a conference at three o’clock on Tues- 
days and Fridays of each week. This was 
also adopted and now when three o’clock 
comes on these days, every Judge starts 
for the conference chamber. He does not 
have to be told; he does not have to ask 
any other Judge, or Judges, for a confer- 
ence. Automatically, that matter is ar- 
ranged. - 

System of Rotation 

Another rule is one that automatically 
assigns the cases to the Judges, wherein 
they are to formulate opinions. It may be 
explained as follows: 

When the record on appeal arrives at 
the clerk’s office, he files it, noting thereon 
the date and hour of filing; and, for the 
sake of clarity, we will assume there are 
five such cases filed, and that the first is 
filed on the first day of March, and other 
four cases filed in the following order: 
one on the second, one on the third, one 


on the fourth, and the last on the fifth 
day of March. The names of our Judges 
are then arranged in alphabetical order, 
and, as arranged they are B, B, C, G and 
R. Now, the first case filed goes to B, 
because it was filed first, the next case 
filed goes to the second B, the third to C, 
the fourth to G, and the fifth to R. All 
cases are thus assigned automatically, as 
they are filed. 

The time of filing operates automati- 
cally to assign the cases to the Judges. 
The clerk must file the cases in the order 
they are received by him. If he should re- 
ceive two or more records in the same 
mail, he may file that which he happens 
to examine first. 

This rule is found to be of much ad- 
vantage, for it distributes the work evenly 
among the judges, not only as to the num- 
ber of cases assigned, but also as to the 
degree of difficultness of them. In other 
words, a Judge, in the course of any given 
period of time, will draw just as many 
difficult cases as those that are less diffi- 
cult, or those which are simple in charac- 
ter and easy of solution. 

Again, as is well known, there are quite 
a few cases which reach an Appellate 
Court which have a political tinge. Cer- 
tain electors or citizens, who are members 
of a certain political party or organization, 
may bring an action or proceeding by 
which they hope to gain some advantage 
for their organization, or for some mem- 
ber of it, or for some particular officer 
elected or to be elected, etc. There may 
be a Judge on the bench of the same po- 
litical belief, as well as other Judges op- 
posed to that political belief. Under this 
rule, the case on appeal is just as liable 
to come to the Judge opposed to the par- 
ticular political belief of those maintain- 
ing the action as to the one of like politi- 
cal belief; and, even if it be assumed that 
Judges are free from political bias, which 
is quite a violent assumption, it is at least 
certain, under this rule, that the case is 
just as liable to fall to one judge as an- 
other. So, that, under this rule of assign- 
ment, there is no certainty at least that 
such case shall fall to the Judge who may 
be of the same political belief as those 
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seeking some advantage or benefit by the 
actian. In other words, this rule leaves 
the members of the Court free from criti- 
cism along these lines, as there can be no 
partiality in the assignment of the case, 
as that occurs automatically. 

This rule has the further effect to 
strengthen the Court as a whole. If, for 
instance, one Judge is a specialist in real 
property, another in negotiable instru- 
ments, etc., the tendency was, by the old 
method of assignment, to turn those cases 
in which those questions were presented 
to. those respective Judges, and assign the 
other members of the Court cases of a 
different nature. By the rule adopted 
here, each member is required to write the 
case which comes to him. It tends to 
strengthen him in every branch of the 
law. And if there should be one who 
is a specialist in any particular branch 
of law, he will have opportunity at con- 
ference for criticism of any opinion 
which considers principles of law that 
come within his specialty. 

Another rule is, that the clerk is re- 
quired, several days prior to the day of 
commencement of the monthly term, to 
make up a typewritten calendar of the 
cases which ere then to be argued. Oppo- 
site each case is noted the time of argu- 
ment, and the initials of the Judge who 
shall formulate the opinion in the case. 
Thus, the Judge has ample time before 
the arguments occur to examine the rec- 
ord, to familiarize himself with the issues 
involved, and thus is in position at the 
time of the argument of the case to bring 
out all the material points in the case. 

Another rule is one that requires the 
clerk, after the arguments have been had 
on all the cases, to circulate to the Judges 
a list of all such cases. That list will also 
contain a list of any motions pending be- 
fore the Court which are undecided, and, 
also, a list of the petitions for rehearing 
on any case previously decided. 

After the Judges have formulated 
some, or all, of their opinions and circu- 
lated them, and at least after each con- 
ference, where some of the cases may be 
disposed of to the extent that three of the 
Judges will sign some opinions, and thus 


place them under the ten-day rule, the 
clerk circulates a revised list, which will 
not contain any case wholly disposed of, 
but only those which are not disposed of ; 
and, in addition thereto, that list shows 
how many and what cases are under the 
ten-day rule, and which Judges have 
signed those cases which are under that 
rule, so that each Judge is thus, at least 
twice each week, advised of the condition 
of the cases before the Court for decision, 
and is in possession of all other informa- 
tion contained in that list. This all brings 
order and system into the work of the 
Court. 

The adoption and observance of the 
foregoing rules has been the sole cause for 
the entire elimination of the law’s delays, 
so far as this Court is concerned. 

What has so far been said relates only 
to procedural rules governing the work 
and discharge of the duties of the Judges, 
after cases have been properly appealed 
and submitted to this Court. 


Attorneys Speeded Up 


This Court, however, as other Appellate 
Courts, has prescribed definite rules of 
practice with reference to taking and per- 
fecting appeals, which are, of course, in 
harmony with our statutory laws on the 
subject of appellate procedure. These 
rules do not greatly differ from those of 
Appellate Courts of other states and need 
no special mention, with the exception of 
one rule, which has done much to keep 
from coming before this Court many use- 
less and needless motions, and has facili- 
tated and accelerated appeals to it. We 
will first state the old rule. 


“Any appeal in which the appellant shall 
not have served and filed his brief by the 
time the cause is reached for assignment 
for argument may be summarily dismissed 
or the decision appealed from affirmed, ac- 
cording as justice may require; and for 
failure of an appellant to serve and file his 
brief in time, or when the appellant shall 
not have served and filed his brief more 
than twenty days preceding the opening of 
the term, and such delay shall have incon- 
venienced opposing counsel, or needlessly 
delayed them in the preparation of the re- 
spondent’s brief, this court will on a show- 
ing and application therefor, after notice, by 
respondent, place the cause at the foot of 
the calendar or impose such terms as may 
be just, or both. Delay by appellant in 
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serving and filing briefs, until after the 
first day of the term, places the control of 
the cause on the calendar with the respond- 
ent. The respondent must serve and file 
his brief within thirty days after the service 
upon him of appellant’s brief, and in any 
event at least ten days prior to the argu- 
ment of the case; provided, that on notice 
and cause shown respondent’s time for 
serving and filing his brief may be ex- 
tended.” 

It is not difficult to comprehend, that, 
under that rule, there could be many mo- 
tions arise, some to compel appellant to 
file his brief, some to dismiss the appeal, 
because his brief was not filed in time, 
others to compel him to file and serve his 
brief within a definite time, etc. And just 
as many motions would arise as to the 
service and filing of the respondent’s brief. 
In fact, hardly a week would pass in this 
Court, unless some such motion was 
made, and thereafter remain pending for 
determination. 

About a year and a half ago, the writer 
hereof proposed to and had adopted by 
the Court (to supplant the old rule), the 
following rule: 

“Upon appeal to the Supreme Court, the 
appellant shall fully prepare his brief and 
serve it upon the respondent, and file it 
with the clerk of the court from which the 
appeal is taken before or at the time the 
record of the case is transmitted to the 
Supreme Court, by the clerk of the District 


Court, and it shall be transmitted with such 
record. 


“Within fifteen days after the service of 
the appellant’s brief, upon the respondent, 
as aforesaid, the respondent shall prepare 
his brief, and serve it upon appellant, and 
file it with the clerk of the Supreme Court.” 

Since the adoption of this rule, if our 
memory serves us correctly, there has not 
been a motion before this Court, with ref- 
erence to the making and filing of briefs 
by either the appellant or respondent in 
any case. This rule simply wiped out all 
such delay. It. will be observed that, 
when the appeal is taken, and the record 
sent up, the appellant’s brief must accom- 
pany it, so, as soon as the record arrives 
at the office of the clerk of the Supreme 
Court, he is in position to notify the par- 
ties that the case is ready to be heard. 
In fact, a case can and does go right on 
the next monthly calendar. 

There are annually, approximately 
three bundred and fifty appeals to this 
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Court. If the number of appeals an- 
nually were five hundred, this Court, un- 
der the reformed procedure above men- 
tioned, could, nevertheless, entirely keep 
its work up to date, so, at the end of each 
month every case would be decided. 

We are firmly convinced that all Appel- 
late Courts in the United States could 
have their work likewise up to date if they 
would proceed under a similar system of 
rules, governing the discharge of the du- 
ties of the members of the Court, if the 
Judges thereof will exercise the same de- 
gree of application to their work as do 
the members of the Supreme Court of 
North Dakota. 

The bringing up of the work and the 
saving of a vast amount of money, which 
is otherwise lost by the delays of the law, 
are not the only benefits to be derived. 
The work of the Court, as a whole, will be 
of a higher degree of merit and perfec- 
tion, for, in considering a case where the 
Court has all its work up, the case is 
fresh in their minds, as well as in the 
minds of the attorneys who argue the case. 
If an attorney appears before the Supreme 
Court to argue a case which has been 
pending therein for a period of one to 
two years—and we have understood there 
are states in which cases were pending in 
the Supreme Court for as long as three 
years before, in the regular order, argu- 
ment could be had thereon—it is easy to 
see that, as a rule, the attorney’s mind will 
be stale on the case. It has been pending 
so long that it is difficult for him to recall 
to his mind, clearly, the case as it was 
tried before the trial court. Hence, the 
argument, in such circumstances, is 
usually not very enlightening to the Ap- 
pellate Court, and likewise it will get a 
very imperfect view of the case. 

Another benefit which is gained by 
prompt and early decision of cases after 
appeal is that it does not delay justice, 
and, as is often the case, delay is denial 
of justice. A strong adversary may place 
a weaker one in such position with refer- 
ence to property rights, he may hold him 
out of the enjoyment or acquisition of 
them, and may resist the payment of cer- 
tain debts which he owes him, etc., by 
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getting the benefit of delay in the Appel- 
late Court, so that the latter, in sheer des- 
peration, will submit rather than continue 
the unequal struggle; all of which perhaps 
would have been avoided if he could have 
had a decision of the case within thirty 
days after the record reached the Appel- 
late Court. - 

Another benefit is the prevention of ap- 
peals taken solely for delay. These, on 
the average, constitute from fifteen to 
twenty-five per cent of the appeals to an 
Appellate Court, where the Court is from 
a year to three years or more behind in its 
work. No appeals are taken for delay 
where it is certain the decision will be 
made within thirty day after the record is 
filed in the Appellate Court. And, in this 
connection, there is also a great saving to 
litigants. 

The delays of the law, especially the 
delay of decision of cases in the Appellate 
Courts, are causing, we believe, a fair per- 
centage of the people to lose confidence in, 
and respect for, the Courts. They are, to 
some extent, beginning, we believe, to feel, 
that the Courts are, to some degree, an in- 
strumentality to be used by the strong to 
oppress the weak and to defeat them of 
their just rights. Quite a percentage are 
heginning to feel that there is not equality 
of right before the Courts; they are begin- 
ning to feel that they are not so sure that 
the Courts administer justice fairly and 
impartially, regardless of the wealth, 
prominence and power of one litigant, as 
compared with the poverty, obscurity and 
weakness of his adversary. If such should 
be the case the Courts themselves are 
largely to blame. And it is for them to 
eradicate the cause, if any, which brings 
about this condition. 

It is the presumption, under our con- 
stitution and laws, that every litigant, no 
matter what his station in life may be, 
stands in a court of justice on a plane of 
equality with every other litigant who 
comes to the same Court. It is for the 
Courts to make that presumption a real- 
ity. It is for the Courts to brush aside the 
technicalities which are a curse and an 
impediment to the true administration of 
justice, and fairly, and without denial or 


delay, to measure the rights of all, 
whether of property or of person, by the 
same judicial yardstick, at the same time 
giving due consideration to the frailties of 
mankind. It is for the Courts, when op- 
portunity so offers, to restrain the hand of 
avarice and greed, that it may not impov- 
erish the weaker one. 

The greatest accomplishment that a ju- 
dicial officer may have is the possession of 
a nature which demands that equity be 
done. Fortified with this as an element 
of his nature the true Judge will cause 
justice, as water, to seek its level. He 
will be deaf to the plaudits of the commu- 
nity, and inattentive to the waves of pub- 
lic opinion. And, regardless of these, will 
hold aloft the emblazoned banner of equal 
and exact justice to all. 

The Judges of Appellate Courts should 
not always have their faces turned towards 
the past. In other words, should not al- 
ways be guided in their decisions, figura- 
tively speaking, by the hands of the dead. 
In this day and age, they should, a good 
part of the time at least, have their faces 
toward the future. The age in which we 
live is far different in many respects than 
that of fifty years, a century, or five cen- 
turies ago. 

If a Judge of an Appellate Court of 
bygone ages has made a decision which 
enunciates a clear and unmistakable prin- 
cjple of good law, and the foundation 
thereof rests on principles of justice, the 
rule of stare decisis should be observed in 
deciding a case largely similar as to facts 
and in principle. But, if a decision was 
made a hundred years ago which states an 
unsound principle of law, and one whose 
foundation is unjust, an enlightened Ju- 
diciary should disregard it. For, if such 
decision is a mistake and an erroneous 
statement of the law, or enunciates an un- 
sound principle, continued multiplication 
of the mistake and error can never cure 
the evil therein. 

We have heard of Judges who have writ- 
ten decisions where they did not them- 
selves agree with the principles of law 
therein enunciated, and who would say, 
that, if the case were one of first impres- 
sion, they would write their decision dif- 
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ferently, but, on account of a certain deci- 
sion, or decisions, which have been 
followed for a hundred years, or two hun- 
dred years, they feel bound to follow them, 
and thus more firmly intrench the error. 
Such a Judge simply lacks courage. He 
forgets that the civilization in which he 
participates is far different to that which 
existed at the writing of the erroneous 
decision. 

Past decisions founded in truth and 
justice are beacon lights to us of another 
generation, but those whose basis is error 


and injustice, are, figuratively speaking, 
an ignis fatuus, which lead both courts 
and litigants into an endless morass of un- 
certainty, and discontent. 

Courts should not forget that they are 
the servants of the people, and that their 
principal duty is to determine fairly and 


impartially controversies of various kinds 


for them, and this in an orderly and pro- 
gressive manner, seeking at all times to 
Jet their decisions rest upon principles of 
justice, equally applied to all litigants. 
—Richard H. Grace. 





Rally Support for Daugherty Bill 


Bar of Entire Country Asked to Lend Assistance in Campaign for 
Effective Organization of United States Judiciary 


There appears to be a chance for the 
passage of the Daugherty Bill, but there 
will doubtless be a hard fight and the 
usual delay. Meanwhile the United 
States courts are falling behind every 
month by several thousand cases. In many 
districts the courts were working to their 
limit several years ago. They were falling 
behind seriously before the flood of Vol- 
stead law cases began. Now they are, in 


a number of localities, facing a virtual , 


breakdown of justice. There must be 
more judges. 

The August number of the JouRNAL 
contained an article concerning the 
Daugherty bill and its champion- 
ship by Chief Justice Taft. The 
attorney general and several of the 
District and Circuit Court judges 
framed this measure. It provides 
for the creation of eighteen additional dis- 
trict judgeships. Successors to these ad- 
ditional judges are not to be appointed, 
however, without affirmative action by the 
Congress. That will permit of economiz- 
ing in case the time ever comes when the 
country can get along with a smaller judi- 
cial force. 

These eighteen additional judges are 


to constitute a fluid force to be employed 
wherever most needed, under a system of 
assignment. Statistics are to be kept and 
every year a meeting of judges is to be 
held to determine from the figures pre- 
cisely what districts are most in need of 
assistance. 

There are various other bills before the 
Congress aimed at meeting the need, but 
they are all local in character, like similar 
legislation in the past. The bill which 
bears the attorney general’s name takes a 
comprehensive view of the entire national 
problem. Any other solution would be 
certain to result in waste and lack of en- 
tire success, for the business in different 
districts fluctuates from year to year and 
nobody can tell far in advance what their 
relative demands will be. A system of as- 
signment is imperative. 

The proposal embodied in the Daugh- 
erty bill implies a functional unification 
of the United States judiciary. It per- 
mits of utilizing the judicial force at all 
times to one hundred per cent capacity. 
It provides means for making the most of 
the individual talents and experiences of 
the judges. There is a growing need for 
specializing the business of the trial courts 
in the busier centers. But the mistake 
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should not be made, as it has been made 
hundreds of times in state systems, of 
ereating numerous special courts, each 
with a little slice of jurisdiction, and left 
to mere chance in the selection of their 
judges. Genuine specialization means of 
course the development of specialist 
judges, through experience or through in- 
dividual ‘talent, and the theory cannot be 
utilized except through a system of au- 
thoritative assignment. 

Other features of the unified court prin- 
ciple naturally follow. Assignment in- 
volves administrative direction, and this 
calls for judicial and administrative sta- 
tistics and stated meetings for the con- 
sideration of the problems arising. 

The lack of. statistics generally in our 
judicial systems is what mainly differen- 
tiates them from the courts of other coun- 
tries. Without statistics the courts are 
blindfolded. Statistics in a properly or- 
ganized institution constitute its memory. 
Without memory there can be no thinking 
and planning. It is no wonder that the 


courts of the country, whether state or 
federal, cannot meet criticism or shape 
policies to obviate it. 

If the Daugherty bill becomes law there 
will be opportunity at least for the United 
States courts to meet existing responsibili- 
ties. In operation the new system will 
speedily prove its worth. 

The American Judicature Society has 
never asked its members to support any 
given piece of legislation. The time has 
come now for such a request. At a din- 
ner given in his honor by the Chicago Bar 
Association in October, President Sever- 
ance explained the crisis and said that all 
members of the Association and of local 
Associations were being asked to write 
to their representatives and senators and 
urge passage of the Daugherty bill. This 
exigency should prove a good test of the 
power of the Bar in obtaining needed leg- 
islation. So we second the proposal of 
President Severance and ask all members 
of this Society, whether lawyers or not, 
to write to their congressmen. 





Unified Court Proposed to New York Constitu- 
tional Convention 


Brief Submitted by the City Club of New York Through Its Com- 
mittee on Courts 


No one who has kept himself informed 
of public thought and discussion can 
doubt that dissatisfaction with the work 
of the courts, and particularly of the trial 
courts, not only in this State, but through- 
out the country, is widespread and deep- 
seated. This state of mind has given rise 
to a number of interesting proposals for 
judicial reform; among others the unifi- 
cation of all the courts of a state, and 
what is always part of that plan but not 


. inseparable from it, provision for an ad- 


ministrative organization that will enable 
the courts and all the judges to function 
with the greatest efficiency. It is impos- 
sible within reasonable limits to go into 


details of the various plans that have 
been suggested and to some extent tried. 
The JOURNAL OF THE AMERICAN JUDICA- 
TURE Society is a mine of information 
upon the subject, and the proposals and 
discussions contained therein and in cer- 
tain bulletins deserve the most careful 
consideration. 

We respectfully submit that while many 
useful and important improvements in de- 
tail may be made in this State, the time 
has come for drastic and fundamental 
alterations. 

In our opinion, it is desirable that the 
Convention consider and Jay before the 
Legislature a plan for the appointment of 
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all judges, to supersede the present plan 
of election by the people. We confess to 
great doubt that the people of this State 
can be induced to relinquish what doubt- 
less seems to them a very real, but is in 
fact an unsubstantial and illusory, power 
to select their judges. Election of judges 
by the people is demonstrably the mathe- 
matical equivalent of appointment by the 
political bosses. The whole system of 
nomination and election is unworkable be- 
cause except in small localities it is 
impossible for the people to know or be in- 
formed of the qualifications of the candi- 
dates. Recent examples in this State and 
elsewhere of scandalous methods resorted 
to by candidates for judicial nomination 
are fresh enough in the minds of all to 
make detailed reference unnecessary. The 
occasional instance of triumph of a sit- 
ting judge over the political bosses merely 
emphasizes the fact that only by an in- 
tensive campaign and in circumstances 
that seldom arise can the most objection- 
able control of judicial nominations be- 
defeated. 

The improbability that without years 
of discussion and debate the people can be 
induced to see that their own interests 
will be served without loss of any real 
power to themselves by consent to an ap- 
pointive system does not make it less the 
duty of the Convention to express itself 
with emphasis upon the subject. 

The principal recommendations which 
we respectfully make are these: 

(1) Abolition of election of judges and 
the substitution therefor of appointment 
either by the Governor alone or with the 
consent of a Council to be constituted for 
that purpose; or appointment by a Chief 
Justice of the State, who shall himself be 
elected by all the people of the State for 
a short term, say, not more than five 
years, and who shall be vested with the 
power to appoint every important judicial 
officer of the State; 

(2) Unification of all the courts of the 
State into one great court, including 
abolition of justices of the peace, who are 
to be superseded by magistrates appointed 
and not elected and who are to be paid a 





JOURNAL OF THE 


stated salary in lieu of the fees now re- 
ceived by justices of the peace; or 

(3) If complete unification be deemed 
impracticable, unification of all the courts 
of the State, except in the City of New 
York, where the Supreme Court should 
remain unchanged, but all the inferior . 
courts should be unified and called, say, 
the Municipal Court of the City of New 
York, with the jurisdiction now possessed 
by the City Court of the City of New 
York, the Court of General Sessions of 
the Peace in the City of New York, the 
Municipal Court of the City of New York, 
the Courts of Special Sessions, the County 
Courts, and the City Magistrates ; 

(4) Whether unification entire or par- 
tial be or be not made, there should be 
provision for an administrative organiza- 
tion, in order to increase efficiency and 
control of the judicial establishment ; 

(5) Conferring upon the courts the 
rule-making power to the exclusion of in- 
terference by the Legislature ; 

(6) Mandatory provision for the gath- 
ering and publication of detailed judicial 
statistics without which it is impossible 
to know how our courts are actually func- 
tioning or where the greatest weaknesses 
lie. 

(7) Reform of the jury system. 

These seem to us the most important re- 
forms without which the work of the Con- 
vention cannot measure up to the great 
opportunity now presented for improving 
the administration of justice in this State. 

It is obviously impossible here to ex- 
haust the arguments in favor of these pro- 
posals or to do more than barely outline 
the subjects. 


(1) Appointment of Judges 


No system of appointment will invari- 
ably produce satisfactory results. But on 
the whole the appointive system results in 
the selection of better judges than does 
the system of election by the people. The 
fundamental necessity is the encourage- 
ment and growth of a sentiment which 
will crystalize in a tradition, as it has in 
Massachusetts, subordinating and largely 
excluding political considerations in the 
selection of judges. 
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The advantage of appointment by the 
Governor alone- without the consent of 
any branch of the Legislature is that it 
concentrates responsibility. If an indif- 
ferent or bad appointment be made, the 
Governor cannot avoid responsibility. 
The creation of a council whose approval 
would be required would tend to divide 
responsibility, but on the other hand, if 
properly constituted, would greatly aid 
the Governor in ascertaining the fitness of 
the persons proposed for appointment. A 
plan which has had much support of late 
is that of appointment of all judges by a 
chief justice who shall himself at short 
intervals be chosen by the people of the 
State. Ifa unified court were established 
with a judicial council composed of. the 
presiding justices of the various divisions, 
the chief justice would have the benefit of 
the advice of the council, and it might be 
advisable, notwithstanding the division of 
responsibility, to make his appointments 
subject to the consent of a majority of the 
judicial council. The chief justice him- 
self in the event of his failing of re-elec- 
tion would become automatically, either 
for life or for a term of years equal to the 
normal term of justices of the unified 
court or of the Supreme Court as it now 
exists, a member of that court. This 
would be a safeguard against his yielding 
to pressure in making appointments of 
judges. On the other hand, it might 
prove a refuge from deserved odium. The 
judges so appointed would hold office 
only for a short probationary period, say, 
three years, at the expiration of which, at 
elections separate and apart from all other 
elections, the question should be submit- 
ted whether these sitting judges should be 
continued in office. There would be no 
opposing candidates and each judge would, 
as has been said, be “running against his 
own record.” A majority of all the votes 
cast would be required to oust such a 
judge, and after another and longer 
period of years his name would again be 
submitted to the people to enable them to 
determine whether he should be continued 
in office. If twice approved by the people, 
he would be continued in office during 
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good behavior and until he reaches the 
age of compulsory retirement. 

All existing judicial officers of course 
are continued in office until the expiration 
of their respective terms. Therefore, the 
chief justice would have only the filling 
of vacancies as they may occur and there 
would be obviated the necessity of submit- 
ting to the. people after a few years the 
question of the continuance or retirement 
of a host of judges. 

An objection, apparently not hitherto 
noticed, to the plan of requiring appoint- 
ment for a probationary term with sub- 
mission to the people at the end thereof 
of the question whether a judge shall be 
retained or retired, is that it would afford 
opportunity for the operation of racial or 
religious prejudice to perhaps a greater 
degree than now exists. 

A variant of the foregoing plan is to 
confine solely to the Chief Justice, with 
or without the advice of the judicial coun- 
cil, the appointment of all judges; every 
such appointment to be made in the first 
instance for a probationary term and if 
the judge is then reappointed he is to 
serve during good behavior. 

Our recommendation is confined to abo- 
lition of election of judges and advocacy 
of a system of appointment. : 


(2) (3) Unification of Courts 


The plan is by no means novel, having 
been to a large degree effected in Eng- 
land more than a generation since, and 
having been a subject of discussion in this 
country for a number of years. Active 
effort has been made by the Bar in sev- 
eral states to accomplish unification of all 
the courts, although so far as we are aware 
the object has not been accomplished save 
to the limited extent of unification of 
minor courts, as in Chicago and Detroit. 
The experience in those cities has demon- 
strated the value of even partial unifica- 
tion combined with a proper administra- 
tive organization. The plan has passed 
beyond the realm of mere speculative and 
theoretical reform, and it is the convic- 
tion of many earnest students that com- 
plete unification of the courts of a State, 
including always the provision of a proper 
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business or administrative organization, is 
the most hopeful solution of our difficult 
American problem. We respectfully refer 
the Convention to thorough and detailed 
discussion of all phases of the subject con- 
tained in the JouRNAL OF THE AMERICAN 
JUDICATURE Society, published at 31 
West Lake Street, Chicago, and accessible 
in most libraries. We do not refer to par- 
ticular numbers of the JourNAL because 


almost every number beginning with Vol. 


1, No. 1 (June, 1917) contains something 
upon the subject. We refer also to the 
discussion and detailed plan put forth by 
a group of New York lawyers of whom 
Charles A. Boston, Esq., is chairman; a 
similar plan proposed by the Phi Delta 
Phi Club, Henry W. Jessup, Esq., chair- 
man, published in the JourNat and also 
in Vol. 1, No. 1 of the American Bar As- 
sociation Journal; and to articles in the 
Annals of the American Academy of Po- 
litical Science for September, 1917, by 
Mr. Jessup, Mr. Boston, former Justice 
Ransom, Julius Henry Cohen, Esq., and 
George W. Aiger, Esq. 

It would serve no useful purpose to re- 
capitulate here the details of the some- 
what variant plans that have been sug- 
gested for unification. They are, we be- 
lieve, adaptable to the situation existing 
in this State, notwithstanding the difficul- 
ties caused by the different needs of the 
City of New York. | 

A majority of the Committee on Courts 
is opposed to including the Surrogates’ 
Courts in any plan of unification for the 
reason that the work of those courts is so 
highly specialized that there ought to be 
no possibility of the assignment to the 
Probate Division of judges inexperienced 
in that work. It is apparent to the other 
members of the Committee that no real 
difficulty exists on this score and that one 
of the advantages of a completely unified 
court is the availability of judges for the 
work for which they are best fitted. 

While we respectfully urge complete 
unification, useful reform, although fall- 
ing short of the ideal, might be effected 
by unifying the courts outside of the met- 
ropolitan district, and in that district, 
that is to say, within the City of New 


York, leaving the Supreme Court substan- 
tially unchanged and unifying in one 
Municipal Court of the City of New York 
all the courts of inferior jurisdiction, 
civil and criminal, therein sitting. 

! 


(4) Administrative Organization 


This is the crying need of the courts. 
Intelligent laymen scoff at the present or- 
ganization, which long ago ceased to meas- 
ure up to modern needs. It is a survival 
from earlier days, and no scientific at- 
tempt has been made to adapt it to pres- 
ent-day conditions. It is a mighty maze 
without a plan. The advice of a few rep- 
resentative business men of the character 
of those who co-operated in establishing 
the Municipal Court of the City of Chi- 
cago would be extremely useful. Even if 
no attempt were made to unify the courts, 
it would still be possible to create an ad- 
ministrative organization that would 
mitigate the evils of the present system, 
enable business to be dispatched with 
greater efficiency and all the judges to 
perform their duties with greater satisfac- 
tion to the Bar and the public. What is 
needed is a chief justice and a judicial 
council to govern the entire work of the 
courts and the performance of their du- 
ties by the judges and having the appoint- 
ment and removal of clerks, stenographers 
and all other court attachés. 

Again, the whole subject has been ex- 
hausted in the discussions to which we 
have above referred and we think it un- 
necessary to repeat them. 


(5) Rule-making Power 


There seems to be an absurd fear on 
the part of a considerable portion of the 
Bar of vesting in the judges to whom per- 
force the decision of the merits of causes 
is entrusted the making of procedural 
rules which will enable those same judges 
most efficiently to bring under considera- 
tion and dispose of the merits. We are 
confident that this fear has no reasonable 
foundation and is the product chiefly of 
professional inertia, and that it is not 
shared by the mass of the people. 

We earnestly urge a constitutional pro- 
vision conferring the rule-making power 
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upon the courts and prohibiting interfer- 
ence by the Legislature. 


(6) Judicial Statistics 


Certainly no argument is required in 
support of the proposal, so often made to 
the Legislature and which has there’so 
uniformly failed, owing, we believe, 
chiefly to the opposition of the county 
clerks throughout the State who fear that 
their labors will be increased, to require 
the preparation and publication of de- 
tailed judicial statistics which will enable 
the Bar and the people to see what the 
courts are doing and where the defects 
in administration lie. 


{7) Verdicts of Juries 


We also submit to the Convention the 
propriety of constitutional provisions per- 
mitting verdicts to be rendered in both 
civil and criminal cases, and even in capi- 
tal cases, by less than the whole number 
of jurors; the reduction of juries from 
twelve to six in number; vesting authority 
in the Legislature to provide by general 
law means to encourage waiver of the 
right of trial by jury, particularly in com- 
mercial causes; reduction of the number 
required to constitute a grand jury; and 
possibly abolition of the grand jury, with 
proper provision, however, for bringing 
into court prosecutions thrown out by 
ignorant or corrupt district attorneys or 
magistrates. 

We beg leave to conclude with some ob- 
servations upon proposals put forward by 
Mr. Justice Benedict and published in 
the New York Law Journal of June 6, 
1921. 

Pension System. The provision of an 
adequate system of pensions for all judges 
should be made mandatory upon the Leg- 
islature. 

Jurisdiction of Court of Appeals. We 
think that the jurisdiction of the Court of 
Appeals should be that now conferred by 
sections 190 and 191 of the Code of Civil 
Procedure, except that subdivisions 2 and 
3 of section 191 should be eliminated. 

The result will be that while the Court 
of Appeals will have jurisdiction to review 
the facts on appeals rightfully brought be- 
fore it, it will doubtless require, as does 


the Supreme Court of the United States, 
that where a finding of fact has been con- 
curred in, by the two lower courts, error 
therein be demonstrated. The present 
provision of Section 9 of Article VI of 
the Constitution that no unanimous deci- 
sion of the Appellate Division that there 
is evidence supporting or tending to sus- 
tain a finding of fact or a verdict not di- 
rected shall be reviewed by the Court of 
Appeals is unsatisfactory to the Court and 
to the Bar, and there is little, if any, sen- 
timent in favor of its retention. While it 
is necessary to restrict the jurisdiction of 
the Court of Appeals, the only sound prin- 
ciple is that in cases rightfully before it 
the court should be unhampered in its con- 
sideration of the whole record and every 
question appearing for review therein. 
We respectfully urge that the distinc- 
tion in Section 9 between judgments and 
orders be abolished and a uniform provi- 
sion made by which every decision of an 
appellate division, whether in an action or 
in a special proceeding, shall be expressed 
either in an order or in a judgment. The 
object is to get rid of the confusing prac- 
tice now existing, which frequently makes 
it uncertain, as the reports of the Court 
of Appeals show, whether an appeal to 
that court should be taken from the order 
entered in the office of the Clerk of the 
Appellate Division or from the judgment 
thereon (if one is entered) in the office of 
the County Clerk. For instance, if a judg- 
ment be reversed by the Appellate Di- 
vision, the proper practice seems to be to 
appeal to the Court of Appeals from the 
order of reversal entered in the office of 
the Clerk of the Appellate Division, and 
apparently no judgment of reversal en- 
tered in the County Clerk’s office is con- 
templated, although of late there are 
numerous instances to be found where 
without discussion the Court of Appeals 
has reviewed appeals from judgments of 
reversal entered in the County Clerk’s 
office. It would seem to be a simple mat- 
ter to provide that upon every decision 
of the Appellate Division a single form of 
expressing that decision shall be entered 
either solely in the Appellate Division 
clerk’s office, or, following the order there 
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entered, in the County Clerk’s office and 
that the appeal shall be from the one or 
the other. A serious objection to a pro- 
vision that no further order shall be en- 
tered upon the order entered (or rather 
filed) in the Appellate Division clerk’s of- 
fice is that the records in the County 
Clerk’s office would remain incomplete 
and no entire history of a litigation could 
be ascertained from the files of the County 
Clerk. 

The present practice is unnecessarily 
complex and confusing, frequently causes 
doubt and difficulty, and occasionally de- 
feats an appeal that ought to be heard on 
the merits. 

The suggestion that an Associate Judge 
of the Court of Appeals may with the con- 
sent of the Chief Judge hold special or 
trial terms in any county of the State at 
the request of the Presiding Justice of a 
department seems to us of doubtful utility. 

Appellate Division. We concur in the 
proposal that justices of the Appellate Di- 
vision be designated by the Chief Judge 
of the Court of Appeals, but we emphat- 
ically dissent from the further proposal 
that such justices shall be designated to 
sit in the Appellate Division only for a 
term of three years and shall not be re- 
designated until the expiration of one year 
thereafter. 

No better plan for destroying the value 
of the Appellate Divisions could be de- 
vised. It is substantially a return to the 
system existing many years ago in this 
State whereby justices of the Supreme 
Court sat in rotation -in General Terms 


_ and reviewed one another’s decisions. 


The great value of the Appellate Di- 
vision as constituted by the Constitution 
of 1894, as shown by experience, is the 
permanency. Generally speaking, justices 
have been designated again and again, and 
the result has been the creation of four 
tribunals which measurably assure and 
have produced continuity and consistency 
of decision. The idea that every justice 
of the Supreme Court is entitled to take a 
turn in the Appellate Division is at war 
with all sound notions. This is an age 
of specialization. It would be a great 
gain if, as could be done by means of a 


unified court, judges could always be as- - 


signed to and permanently kept in the 
parts of the court for the dispatch of 
whose business their peculiar experience 
and abilities particularly fit them. In 
England the justices of the High Court 
appointed to the Chancery Division never 
hear a common law case and the same 
sound principle confines the justices of 
the King’s Bench to common law and 
criminal causes, while the justices as- 
signed to the Probate, Divorce and Admir- 
alty Division confine themselves to the 
kinds of causes heard in that division. 


We need strong Appellate Divisions. 
It is safe to say that there is little dis- 
satisfaction at the Bar or among the peo- 
ple with the work of the present Appellate 
Divisions. Perhaps they are not all equal 
in glory, but all of them are ably and con- 
scientiously doing their work. Every day’s 
additional experience in the court makes 
every justice there sitting a better and 
sounder and more useful appellate justice. 
This plan would “rejuvenate” the Appel- 
late Division about as usefully as a great 
industrial organization would be rejuve- 
nated if every few years the experienced 
managers were superseded by others, who, 
however able, had never done or had the 
responsibility of the work of supervision 
and management. We hope that no sug- 
gestion of rotation or of brief designations 


will receive the serious attention of the 
Convention. 


We believe, too, that the Governor 
should not be vested with power to re- 
move any member of the Appellate Di- 
vision. Such removal should be made, if 
at all, by the appointing power. 

Review of judgments in criminal causes. 
We suggest that the Court of Appeals and 
the Appellate Division have power to in- 
crease as well as to reduce the sentence 
imposed by the trial court and also that 
provision be made for appeal by the people 
from a judgment of acquittal in a crim- 
inal cause; the appeal of course only to 
bring up questions of law and a reversal 
not to result in a new trial. The people 
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should also have the right to review an 
order dismissing an indictment. This, 
however, is rather for statutory than for 
constitutional regulation. 

The suggestion that the Court of Ap- 
peals adopt rules governing the selection 
for publication of opinions of the various 
courts and that only such opinions be of- 
ficially published seems to us without 
utility. It means merely the multiplica- 
tion of unofficial reports. The difficulties 
arising from the flood of judicial utter- 
ances which submerges the Bar cannot be 
dealt with in such fashion. The real rem- 
edy lies in the self-restraint of the courts. 
Fewer opinions and shorter ones are desir- 


able, but the subject can hardly be dealt 
with in a constitutional provision. 
July, 1921. 
Respectfully submitted, 
Tue Crry Cius or New York, 
By 
Netson 8. SPENCER, 
President. 
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